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why I'm asking, because while I understand part of 

the -- part of Council's -- earlier Council's 

concern about speculation of those getting this 

built-in windfall or advantage of an automatic 

equity upon completion of the agreement of sale, 

that they would then turn it over and reap the 

profits whereby the developer who either by 

condition of zoning or land use approval that could 

have made the profit, now, you know, someone who I 

don't know whether they should or shouldn't have it, 

but nonetheless, someone will benefit from a quick 

transaction of this unit because of the scale of the 

original purchase price. 

I was looking at -- I too was wondering 

whether the ten years made sense in this point in 

time where we are as a County and the need for 

housing, and so I was looking at something between 

five and seven years, because I would not like the 

original buyer to just quickly turn it over and reap 

a big benefit where someone else has subsidized it. 

While I still feel that the person that does qualify 

and receives this unit after a reasonable end of 

time should be able to upgrade if they can afford it 

and they so desire to, and I was wondering what your 

thoughts were with that. And again, I have no magic 
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1 with -- I just felt that, you know, Lanai we have 

2 had a seven-year program at one time. It seemed to 

3 have worked. And, again, I'm not too sure if that's 

4 the right number, but I was thinking ten was pretty 

5 long. 

6 MS. LEE: Right. Regardless of my opinion, I felt I 

7 needed to follow what I thought was the 

8 interpretation of the law, and under 2.94 it says in 

9 Section B -- 2.94.030, Section B, the last sentence 

10 says, "Such guidelines shall include but not be 

11 limited to the review factors listed in subsection 

12 C." And subsection C says, "Affordable housing for 

13 a period of not less than ten years." So under 

14 those circumstances I felt I was required to include 

15 that condition, and one day let's change it to 

16 something more practical, but right now this is what 

17 we have. 

18 COUNCILMEMBER HOKAMA: Okay. So are we able as a 

19 Committee to recommend less, Mr. Kushi, with what 

20 Ms. Lee just shared as part of the Code under 2.94 

21 of that not less than ten years? 

22 MR. KUSHI: Yes, in your review and comment. 

23 COUNCILMEMBER HOKAMA: And again, Mr. Chair, I just bring 

24 

25 

it up because the beginning of this very specific 

section and subsection C that we've been made aware 
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of, part of the final sentence, and shall consider 

the following factors in the Director's review, and 

while the Director is required to review it, the 

Director is not required, in my opinion, to say that 

it -- you know, it has to be that minimum ten years. 

In her -- in the Director's review what she -- I 

believe in her review she is -- she did her due 

diligence, went through all the provisions of the 

subsection. And, again, I just bring it up because 

at this point I'm not too sure if it's -- it's going 

to hurt or harm the ability of how the project 

and those that will be able to buy into it. 

My last question for Ms. Lee is is there a 

legal way that for the 135 days that we offer it 

for -- under the affordable position to limit it 

legally only for Maui or Maui County residents 

first, and then if after that 135 days welre part of 

the market and open to anyone? Because I would hate 

to us, again, provide the housing which we intend 

for our people and find out that 50 percent or 

whatever, you know, a good portion is then purchased 

from nonresidents. So it's a concern I have, and I 

don't know if we can do it and it will hold up 

legally or not, but I just ask if there's a way to 

structure it. 
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1 CHAIR CARROLL: Perhaps Mr. Kushi could answer that. 

2 COUNCILMEMBER HOKAMA: Mr. Kushi, please. 

3 MR. KUSHI: Yes, Mr. Chair, on behalf of the Department, 

4 maybe I can answer this way. We always have some 

5 concerns about Hawaii versus Maui County residents, 

6 but it's a valid concern in terms of the property 

7 being on Maui. However, as part of the agreement, 

8 whoever buys it -- let's say I'm from Honolulu. I 

9 buy it. I'd have to be an owner occupant, so then 

10 I'd become a Maui resident. So in that case, I 

11 mean, you -- unless you want to shut out non-Maui 

12 people, but then you would -- you'd have to be an 

13 owner occupant. 

14 COUNCILMEMBER HOKAMA: Chairman. 

15 MS. LEE: It's in the agreement. 

16 COUNCILMEMBER HOKAMA: And please let me just add that I 

17 

18 

19 
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22 

23 
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25 

understand what you're saying and you're absolutely 

right, if they buy, they need to become an owner 

occupant so they become a resident, but that means 

that the person doesn't have to be here to qualify 

to buy and that still leaves that person on this 

island in this County that needs the housing will 

not have the housing. I understand -- and it's like 

a catch 22 kind of situation of, you know, good 

intentions and then of course we're not fulfilling 
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1 the target we want to hit. So I'm just wondering if 

2 that first 135 we just limit it to our people. 

3 MS. LEE: The agreement already states a preference for 

4 Maui residents. 

5 COUNCILMEMBER HOKAMA: Is that the strongest we can do, 

6 Ms. Lee, that we require this preference but that 

7 in your opinion? 

8 MS. LEE: I think at this point the developer has been so 

9 straight up and so cooperative --

10 COUNCILMEMBER HOKAMA: I agree. I agree. 

11 MS. LEE: at this point that I really don't think that 

12 that's going to be a problem. If this is a real 

13 pivotal issue, I don't believe the developer would 

14 be opposed to changing it to a requirement that the 

15 owner occupant be a Maui resident, that must be a 

16 Maui County resident, I don't think the developer 

17 would be opposed to that. 

18 COUNCILMEMBER HOKAMA: Okay. Thank you for your comments, 

19 Ms. Lee and Mr. Kushi. 

20 I'm done, Mr. Chairman. Thank you very much. 

21 CHAIR CARROLL: Thank you, Mr. Hokama. 

22 

23 

24 

25 

Members, any further questions or comments? 

Hearing none, do we have anyone that wishes to have 

anything -- any comments transmitted to --

officially transmitted to the Director of Housing 
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1 and Human Concerns, Ms. Lee, in accordance with 

2 Chapter 2.94 of the Maui County Code? Mr. Hokama. 

3 COUNCILMEMBER HOKAMA: Mr. Chairman, do we have a deadline 

4 that we must respond to Ms. Lee by, like within the 

5 next 30 days or next 15 days? Is there a clock 

6 ticking against this Committee to -- I mean I 

7 understand what the developer would like. I was 

8 wondering if we're under a time constraint? 

9 CHAIR CARROLL: Not that I'm aware of. Ms. Lee. 

10 MS. LEE: No, but the sooner the better so we can 

11 COUNCILMEMBER HOKAMA: Understood. 

12 MS. LEE: -- get people in those homes. 

13 COUNCILMEMBER HOKAMA: Understood. 

14 CHAIR CARROLL: It would seem that a delay, unless it's 

15 something very urgent, would not be appropriate. 

16 COUNCILMEMBER HOKAMA: Okay. Chairman, I am awaiting your 

17 recommendation to us, please. 

18 CHAIR CARROLL: My recommendation is simply that we send 

19 this forward. And do we need to do this by motion 

20 since it's -- I would entertain a motion to send 

21 this HSED-17 forward. 

22 COUNCILMEMBER MOLINA: So moved. 

23 COUNCILMEMBER HOKAMA: Second. 

24 CHAIR CARROLL: Mr. Molina. 

25 COUNCILMEMBER MOLINA: Thank you, Mr. Chair. Well, I 
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1 guess a lot has been said, and it's quite an 

2 impressive project and I commend the Director of 

3 Housing, Ms. Lee, and also the applicant for putting 

4 out a project like this. It offers a lot of 

5 amenities, great location, and it sets a good 

6 example for other developers to follow. So I would 

7 ask that the motion pass unanimously, Mr. Chair, 

8 from my fellow colleagues. Thank you. 

9 CHAIR CARROLL: Thank you. 

10 COUNCILMEMBER TAVARES: Mr. Chair, could I ask for a short 

11 recess? 

12 CHAIR CARROLL: Short recess. (Gavel) . 

13 RECESS: 10:21 a.m. 

14 RECONVENE: 10:24 a.m. 

15 CHAIR CARROLL: (Gavel) The Human Services and Economic 

16 Development Committee is now called back to order. 

17 Members, when I asked for the motion to send this 

18 item forward, since there's no action to be taken, 

19 actually sending this item forward is simply filing 

20 this item from the Committee. Is that understood? 

21 All right. Thank you. Any further comment? 

22 COUNCILMEMBER HOKAMA: Chairman. 

23 CHAIR CARROLL: Mr. Nishiki. 

24 COUNCILMEMBER NISHIKI: No, go ahead. 

25 CHAIR CARROLL: Mr. Mateo first. 
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1 COUNCILMEMBER MATEO: Thank you, Mr. Chair. Just wanted 

2 to ask what process of advertising will be done so 

3 that information on this project will get to the 

4 community? 

5 MS. LEE: Advertising is done by the developer, so I would 

6 have to call him up to answer that question. 

7 Mr. Whiting. 

8 COUNCILMEMBER TAVARES: It's part of the plan. 

9 MR. WHITING: As part of our working with the Department 

10 of Housing, we have to satisfy a marketing plan for 

11 certain periods of advertising during our sales, so 

12 it's in our best interest to advertise it well 

13 because it's in our best interest to build it 

14 quickly and sell it quickly. So we are aligned with 

15 the County in this regard. We will advertise it 

16 widely through the press and, to the extent that 

17 it's appropriate, through the radio, but we have to 

18 develop that marketing plan in conjunction with the 

19 Department of Housing and we all have to be happy 

20 that it makes sense, but to the extent that we don't 

21 sell these units quickly, our carrying costs eat our 

22 lunch. So, you know, we1re appropriately aligned in 

23 that regard to get the word out. 

24 COUNCILMEMBER NISHIKI: Question. 

25 CHAIR CARROLL: Thank you. Mr. Nishiki. 
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1 COUNCILMEMBER NISHIKI: Question for Mr. Whiting. What 

2 would be a fair reporting requirement to ask you to 

3 provide to this Council via the Human Concerns 

4 Director? In other words r an update on the units 

5 and who they were sold tOr what would be a fair 

6 timetable to ask you to provide this? 

7 MR. WHITING: Alice r what would be normal procedure? How 

8 do you normally how do you normally track that? 

9 I mean r I think it would be worthwhile for the 

10 County to understand how it 

11 COUNCILMEMBER NISHIKI: Who it's been sold to and --

12 MR. WHITING: Yeahr and how it goes. 

13 COUNCILMEMBER NISHIKI: -- which units and what price. 

14 MR. WHITING: Yeah. 

15 MS. LEE: That's a requirement alreadYr so we can share 

16 that report with you. 

17 MS. OHASHI HIRAGA: Part of the agreement. 

18 COUNCILMEMBER NISHIKI: What is that timetable? 

19 CHAIR CARROLL: Gwen r can you answer that? 

20 MS. OHASHI HIRAGA: Mr. Nishiki, as part of the affordable 

21 

22 

23 

24 

25 

housing agreement r there is a section that deals 

with affordable buyer documentation. So within 30 

days of the closing of the sale of any unit we have 

to provide the Department -- and I guess, like you 

said, it's not numbered r but this is Section 2 
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1 Article 2, Section E, I think it's page 6, if you 

2 can see the top of the 6, and it does require the 

3 developer to submit within 30 days after closing a 

4 copy of the completed application that was executed 

5 by the buyer and the developer and all of these 

6 other, you know, backup information from the 

7 affordable buyer documentation that shows that they 

8 are qualified. 

9 COUNCILMEMBER NISHIKI: Thank you. 

10 CHAIR CARROLL: All right, members, we have a motion on 

11 the floor. Any further questions? 

12 COUNCILMEMBER HOKAMA: Chairman. 

13 CHAIR CARROLL: Yes, Mr. Hokama. 

14 COUNCILMEMBER HOKAMA: I would like to amend that motion 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

by including that we transmit the following comments 

to the appropriate Department and Director, and I 

believe it will be Ms. Lee and her Department that, 

one, the first 135 days of the unit being marketed 

for purchase under the affordable housing program be 

for Maui County residents -- qualified Maui County 

residents only. Second, that the Director and 

Department look at an affordable housing occupancy 

provision for a period of between five to seven 

years, instead of ten. That is my motion to amend, 

Chair. 
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1 CHAIR CARROLL: Do we have a second? 

2 COUNCILMEMBER MOLINA: Second. 

3 CHAIR CARROLL: We have moved by Mr. Hokama and seconded 

4 by Mr. Molina. Discussion, Mr. Hokama. 

5 COUNCILMEMBER HOKAMA: Chairman, I think, you know, we've 

6 asked some good questions by our members of the 

7 Committee as well as our other colleagues. I 

8 believe that this developer and the Department 

9 representing this County has worked very well. I 

10 believe Mr. Whiting is sensitive to the needs of the 

11 community as it exists and currently is and that 

12 that is the market we are trying to assist in, those 

13 already here. So I will ask the Director if this 

14 does get approved, Chairman, that she would continue 

15 to work and see if it is maybe able to be part of 

16 the final agreement. 

17 And I also believe that the five to seven 

18 years of the occupancy provision of the affordable 

19 housing program is something more reasonable in 

20 length, not to be too anti the developer, neither 

21 too anti the prospective buyer. So I thank both of 

22 them for presenting for us something that I hope we 

23 will continue to do. Thank you, Chairman. 

24 CHAIR CARROLL: Thank you. Any further comment? 

25 COUNCILMEMBER NISHIKI: Are you voting on the amendment? 
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1 CHAIR CARROLL: Mr. Mateo. What? 

2 COUNCILMEMBER NISHIKI: That's all right. 

3 CHAIR CARROLL: Mr. Mateo. 

4 COUNCILMEMBER MATEO: Thank you, Mr. Chair. Perhaps 

5 Member Hokama could consider if we're looking at 

6 trying to target the Maui resident first, the 

7 ten-year residency -- or occupation requirement 

8 might just complete that goal. Five to seven years 

9 could still possibly have speculation occur, whereas 

10 someone who would purchase and they see and they 

11 know that it comes with a ten-year occupancy, it 

12 might deter possible speculation. 

13 COUNCILMEMBER HOKAMA: Chairman, if I may 

14 CHAIR CARROLL: Mr. Hokama. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

COUNCILMEMBER HOKAMA: -- just share my thoughts, and I'm 

sure other people may view it differently. I would 

think if you live over a -- let's use the five-year 

period, Chairman, and the automatic built-in equity 

that the person will have upon the purchase, I think 

if you spread it out over a term of a five-year 

period and look at the type of increased value, I 

still believe that that number would be a reasonable 

amount and not be prohibitive to either the seller 

or give an extreme advantage to the buyer and 

allow -- and I'm hoping that the situation improves 
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1 whereby, you know, our people can then consider to 

2 look at upgrades if they so desire and be able to 

3 exercise that option instead of not utilize that 

4 opportunity and be locked into an additional five 

5 years. That's just my thoughts, Chairman. Again, I 

6 understand the equity, the so-called windfall, and I 

7 think over a five- to seven-year period it works out 

8 still very fair. 

9 CHAIR CARROLL: Thank you. Any further comment? 

10 Ms. Tavares. 

11 COUNCILMEMBER TAVARES: Yeah, in these agreements, is it 

12 built into the agreement that should we have a 

13 policy or an ordinance that would address such 

14 things as the buy back clauses, that it could be 

15 applied to these homeowners, or is it once this is 

16 signed and they enter into those agreements, that it 

17 runs with their property and it would be subsequent 

18 folks that it would apply to? Maybe that's a 

19 question for Corp. Counsel. 

20 CHAIR CARROLL: Corporation Counsel. 

21 ?: We have first right of refusal. 

22 MR. KUSHI: Well, generally, you know, my understanding of 

23 

24 

25 

this agreement and agreements in general, unless you 

so state that you'll be subject to any future 

revisions of existing law, you're signing what you 
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1 signed today. You know, unless you -- you're 

2 prepared -- unless the applicant's prepared to take 

3 his licks in the future. So that's the answer to 

4 your question. In terms of the buy back, if it 

5 happens at all, you're still covered by Chapter 

6 3.44, buy back provisions, and anything above 

7 150,000 needs to come back to you anyway. 

8 COUNCILMEMBER TAVARES: Okay. Thank you. That's good to 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

know, because I think one of the things that I heard 

of -- and it wasn't at the conference. It was 

outside the conference, my good fortune to run into 

someone who was knowledgeable of this areal was that 

in a number of places on the sale within the buy 

back period, that the municipality shares in the 

profitt that, you know, if the - the equity builds 

to a certain -- you know, builds up over and beyond 

the 7 percent per year or whatever it is in the buy 

back plus the improvements that might be put in 

this is what has priced those other homes out of 

affordability in the past{ as we've seen with 

Komohana Hale{ for example. 

But there are some municipalities where in 

their agreements is that when the owner sells itt 

that there is a shared profit on some kind of 

formula so that that is a possibility of what 
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1 happens with some agreements somewhere, and it's 

2 been done in some places, and I hope to get more 

3 information about it. I just met this person last 

4 weekr and I hope to get more information about some 

5 of those agreements. They call them deed 

6 restrictions in some places r not buy back clauses, 

7 but, you know r that's also something we can look at. 

8 And if it can apply to the buy back through the 

9 ordinance, then we would be able to cover something 

10 like that, and that's to cut down some of the 

11 speculativeness that we're concerned about. 

12 CHAIR CARROLL: Thank you. Any further discussion? 

13 Mr. Hokama. 

14 COUNCILMEMBER HOKAMA: Chairman, second and last time on 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the motion. I will continue to ask the members to 

support this r and just one quick comment on what 

Ms. Tavares just shared. I think the Department and 

the Director has already started the ball rolling in 

this under the -- a different type of heading, which 

is the assistance in down payment r and if the County 

will continue to look at that as one of the tools of 

how to then maybe -- if you utilize government funds 

or let's say if we agree - because Ms. Lee has sent 

it to Council and has referred it to Budget 

Committee, that we would ante up more under a down 
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1 payment program, then maybe some of the thoughts of 

2 the shared future equity or profitability that can 

3 be made on a transaction, that the County can then 

4 get its share and put back in a fund to continue to 

5 help more people utilize that funds for the down 

6 payment portion of purchases. 

7 So it's something that has very good merit, 

8 Chairman, but I think we're going to need to work 

9 with Ms. Lee and come up with a policy of how to 

10 address it, but it's more than just a one-shot deal 

11 with this type. It can help be a part of a 

12 continuing program that has a lot of merit. And so, 

13 again, I just want to thank Ms. Lee and the 

14 Department, because they've started the ball rolling 

15 in a very good direction, in my opinion, Chairman, 

16 and I will continue to support that kind of forward 

17 thinking. Thank you. 

18 CHAIR CARROLL: Thank you. Any further comment? If not, 

19 voting on the amendment to the main motion. All 

20 those in favor. 

21 COUNCIL MEMBERS VOICED AYE. 

22 CHAIR CARROLL: Opposed? 

23 

24 

25 
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VOTE: AYES: 

NOES: 
ABSTAIN: 
ABSENT: 
EXC. : 

MOTION CARRIED. 

ACTION: 

Councilmembers Hokama, Mateo, Molina; 
and Chair Carroll. 
None. 
None. 
None. 
Vice-Chair Johnson. 

Transmit the following comments to the 
Director of Housing and Human Concerns 
that 1) the first 135 days of the unit 
be marketed for purchase under the 
affordable housing program be for 
qualified Maui County residents only; 
and 2) the Director and Department look 
at an affordable housing occupancy 
provision for a period between 5-7 years 
instead of 10 years. 

12 CHAIR CARROLL: Motion carried. 

13 All right, back to the main motion. 

14 Mr. Nishiki. 

15 COUNCILMEMBER NISHIKI: Yeah. I just heard the amendment 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and some of the comments made in regards to policy, 

but I think that -- this is what I stated earlier in 

this Committee meeting, that it is this Council now 

to work with this Administration, and it states in 

2.94 that we are to create - and I'll read it 

again. "Pending enactment by the Maui County 

Council of the housing guidelines required in this 

chapter, the Human Concerns Director shall review 

all affordable housing proposals and consider the 

following factors in his or her review." And in 
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that talks about what Junior said, you know, not 

less than ten years and the gamut that Alice 

defended. 

I would hope in your Committee report today, 

Mr. Chairman, that there will be a statement in 

there saying that you will refer to this Committee 

looking at the enactment of a County Council housing 

guideline requirement that we've not done yet, and 

this is the reason why we're running into these 

kinds of questions that have been raised. 

Charmaine mentioned that in many 

municipalities they've got ordinances that address 

the very concerns that we all raise here today, 

residency, where the profits go to should you sell 

it, and we've been neglectful in doing it, and so 

hopefully this Committee can get on the ball and 

start looking at the policies I think that we've 

been cast with in trying to do this. 

Lastly, I knew that, you know t in thanking 

the developer why I was concerned about something 

that the Planning Commission, to me, did not fulfill 

in its due diligence. And nothing against you! sir, 

but I remember when this came up and I went to the 

Planning Commission and made some testimony about 

his development that was going to impact this 
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wonderful sandy beach at Wailea Beach Villas. The 

concern will be and will always be on my mind, that 

the Commission, despite that it had asked you to 

provide 15 public parkings at the Elua right-of-way 

and also five more added parking - I can't remember 

site specific where it was going to be, Wailea 

Beach, that that has always been my concern, 

Mr. Whiting, but, you know, that's already passed. 

But, again, in looking at what this developer 

has given to us, because most developers always look 

for loopholes to see how they can, with what we've 

got on the law, eliminate their responsibilities. 

Maybe it's because you live here, sir, maybe it's 

because you know what Maui County faces, and I'm 

sure it's because you want to be a developer that 

does not run away from requirements that you've done 

this, and I thank you because for everyone that does 

not act like you, in a responsible manner, and this 

Council allows it to occur, we only put the burden 

of these other responsibilities, such as 

infrastructure and the gamut, Mr. Chairman, on 

taxpayers because we've not done our job. And so, 

again, I thank you, Mr. Whiting, for your 

participation and your upfrontness. It's rarely 

that we hear these good stories, and I hope that all 
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1 developers listening will take heed and change a 

2 and have a change of heart. Thank you. 

3 CHAIR CARROLL: Thank you. Any further comments? If not, 

4 to the motion on the floor. All those in favor? 

5 COUNCIL MEMBERS: Aye. 

6 CHAIR CARROLL: Opposed? 

7 VOTE: AYES: Councilmembers Hokama, Mateo, Molina; 
and Chair Carroll. 

8 NOES: None. 
ABSTAIN: 

9 ABSENT: 
EXC. : 

10 
MOTION CARRIED. 

11 
ACTION: 

12 

None. 
None. 
Vice-Chair Johnson. 

FILING of communication. 

13 CHAIR CARROLL: Motion carried. 

14 I would like to thank the Committee and the 

15 other Council members, the people in the audience 

16 and the people in our viewing audience on public 

17 television for being with us today. And finally I 

18 would like to say that I think the County is making 

19 progress in working with the private sector to 

20 satisfy the needs of our community and we will 

21 continue on this course. No further business, this 

22 meeting is adjourned. (Gavel) . 

23 

24 ADJOURN: 10: 43 a.m. 

25 
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